Dec. 1, 2000

MEMORANDUM

SUBJECT: EPA Statutory and Regulatory Authorities Under Which Environmental Justice
Issues May Be Addressed in Permitting

FROM: Gary S. Guzy //signed//
General Counsdl
Office of General Counsel (2310A)

TO: Steven A. Herman
Assistant Administrator
Office of Enforcement and Compliance Assistance (2201A)

Robert Perciasepe
Assistant Administrator
Office of Air and Radiation (6101A)

Timothy Fields, Jr.
Assistant Administrator
Office of Solid Waste and Emergency Response (5101)

J. Charles Fox
Assistant Administrator
Office of Water (4101)

This memorandum analyzes a significant number of statutory and regulatory authorities
under the Resource Conservation and Recovery Act, the Clean Water Act, the Safe Drinking
Water Act, the Marine Protection, Research, and Sanctuaries Act, and the Clean Air Act that the
Office of General Counsel believes are available to address environmental justice issues during
permitting. The use of EPA's statutory authorities, as discussed herein, may in some cases
involve new legal and policy interpretations that could require further Agency regulatory or
interpretive action. Although the memorandum presents interpretations of EPA’s statutory
authority and regulations that we believe are legally permissible, it does not suggest that such
actions would be uniformly practical or feasible given policy or resource considerations or that
there are not important considerations of legal risk that would need to be evaluated. Nor dowe
assess the relative priority among these various avenues for addressing environmental justice
concerns. We look forward to working with all your offices to explore these mattersin greater
detail.
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The MPRSA, commonly known as the Ocean Dumping Act, 33 USC § 1401 ff.,
establishes a permitting program that coversthe dumping of material into ocean waters. The
ocean disposal of avariety of materids, including sewage sludge, industrial waste, chemicad and
biological warfare agents, and high level radioactive waste, is expressly prohibited.

EPA issues permits for the dumping of al material other than dredged material. 33
U.S.C. §1412(a). The Army Corps of Engineers issues permits for the dumping of dredged
material, subject to EPA review and concurrence. 33 U.S.C. § 1413(a). (Asa practical matter,
EPA issues very few ocean dumping permits because the vast majority of material disposed of at
seais dredged material.) EPA asois charged with designating sites at which permitted disposal
may take place; these sites are to be located wherever feasible beyond the edge of the Continental
Shelf. 33 U.S.C. § 1412(c)(1).

When issuing MPRSA permits and designating ocean dumping sites, EPA is to determine
whether the proposed dumping will "unreasonably degrade or endanger human health, welfare,
amenities, or the marine environment, ecological systems, or economic potentialities.” 33 USC §
1412(a), (c)(1). EPA asoistotake into account “the effect of... dumping on human health and
welfare, including economic, esthetic, and recreational values.” 33 U.S.C. § 1412(a)(B), (c)(1).
Thus, in permitting and site designation, EPA has ample authority to consider such factors as
impacts on minority or low-income communities and on subsistence consumers of seafood that
would result from the proposed dumping. In addition, the MPRSA provides specifically that
EPA isto consider land-based alternatives to ocean dumping and the probabl e impact of
requiring use of these alternatives "upon considerations affecting the public interest.” 33 U.S.C.
§ 1412(a)(G). Thisauthorizes EPA to take impacts on minority populations or low-income
popul ations into account in evaluating alternative locations and methods of disposal of the
material that is proposed to be dumped a sea.

V. Clean Air Act (CAA)

There are several CAA authorities under which EPA could address environmental justice
issues in permitting:

A. New Source Review (NSR)

NSR is a preconstruction permitting program. If new construction or making a major
modification will increase emissions by an amount large enough to trigger NSR
reguirements, then the source must obtain a permit before it can begin construction. The
NSR provisions are set forth in sections 110(a)(2)(C), 165(a) (PSD permits), 172(c)(5)
and 173 (NSR permits) of the Clean Air Act.

Under the Clean Air Act, states have primary responsibility for issuing permits, and they
can customizetheir NSR programs within the limits of EPA regulations. EPA’sroleisto
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approve State programs, to review, comment on, and take any other necessary actions on
draft permits, and to assure consistency with EPA’ s rules, the state’ simplementation
plan, and the Clean Air Act. Citizens dso play arole in the permitting decision, and must
be afforded an opportunity to comment on each construction permit before it isissued.

The NSR permit program for major sources has two different components—one for areas
where the air is dirty or unhealthy, and the other for areas where the air is cleaner. Under
the Clean Air Act, geographic areas (e.g., counties or metropolitan statistical areas) are
designated as “attainment” or “nonattainment” with the National Ambient Air Quality
Standards (NAAQS)-the air quality standards which are set to protect human health and
the environment. Permits for sources located in attainment (or unclassifiable) areas are
called Prevention of Significant Deterioration (PSD) permits and those for sources
located in nonattainment areas are called NSR permits.

A magjor difference in the two programs s that the control technology requirement is more
stringent in nonattainment areas and is called the Lowest Achievable Emission Rate
(LAER). On the other hand, in atainment or PSD areas, a source must apply Best
Available Control Technology (BACT) and the statute allows the consideration of cost in
weighing BACT options. Also, in keeping with the goal of progresstoward attaining the
national air quality standards, sources in nonattainment areas must always provide or
purchase “offsets’—decreases in emissions which compensate for the increases from the
new source or modification. In attainment areas, PSD sources typically do not need to
obtain offsets. However, PSD does require an ar quality modeling analysis of pollution
that exceeds allowable levels; thisimpact must be mitigated. Sometimes, these
mitigation measures can include offsetsin PSD aress.

Under the Clean Air Act, section 173(a)(5) provides that anonattainment NSR permit
may be issued only if: "an analysis of alternative sites, sizes, production processes, and
environmental control techniques for such proposed source demonstrates that benefits of
the proposed source significantly outweigh the environmental and social costs imposed as
aresult of its location, construction, or modification." For example, this provision
authorizes consideration of siting issues. Section 165(a)(2) provides that a PSD permit
may be issued only after an opportunity for a public hearing at which the public can
appear and provide comment on the proposed source, including "alternatives thereto™ and
"other appropriate considerations.” This authority could allow EPA to take action to
address the proper role of environmental justice considerations in PSD/NSR permitting.

In addition to these statutory provisions, EPA directly issues PSD/NSR permitsin certain
situations (e.g., in Indian country and Outer Continental Shelf areas) and, through the
EAB, adjudicates appeds of PSD permitsissued by States and local districts with
delegated federd programs. In such permit and appeal decisions, it is possible to
consider environmental justice issues on a case-by-case basis, without waiting to issue a
generally applicable rule or guidance document. EPA aready considers environmental
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justice issues on a case-by-case basis in issuing PSD permits consistent with its legal
authority.

The EPA Environmental Appeals Board (EAB) has addressed environmental justice
issues in connection with PSD permit appeds on severd occasions. The EAB first
addressed environmental justice issues under the CAA in the original decision in
Genessee Power (September 8, 1993). In that decison the EAB stated that the CAA did
not allow for consideration of environmental justice and sitingissuesin air permitting
decisions. In response, the Office of General Counsel filed a motion for clarification on
behalf of the Office of Air and Radiation (OAR) and Region V. OGC pointed out, among
other things, that the CAA requirement to consider alternatives to the proposed source,
and the broad statutory definition of “best available control technology” (BACT),
provided ample opportunity for consideration of environmental justice in PSD permitting.
In an amended opinion and order issued on October 22, 1993, the EAB deleted the
controversid language but did not decide whether it is permissible to address
environmental justice concerns under the PSD program. 4 E.A.D. 832, 1993 WL 484880,
<http://www.epa.gov/eab/disk4/genesee.pdf>. However, in subsequent decisions,
Ecoeléctrica, 7 E.A.D. 56, 1997 WL 160751 (1997)
<http://www.epa.gov/eab/disk11/ecodect.pdf>, and Puerto Rico Electric Power
Authority, 6 E.A.D. 253, 1995 WL 794466 (1995)
<http://www.epa.gov/eab/disk9/prepa.pdf>, the EAB stated that notwithstanding the lack
of formal rules or guidance on environmental justice, EPA could address environmental
justiceissues. 1n 1999 in Knauf Fiber Glass, 8 E.A.D. PSD Appeal Nos. 98-3 through
98-20, 1999 WL 64235 (Feb. 4, 1999) <http://www.epa.gov/eab/disk11/knauf.pdf>, the
EAB remanded a PSD permit to the delegated permitting authority (the Shasta County
Air Quality Management District) for failure to provide an environmental justice analysis
in the administrative record in response to comments raising the issue.

In the 1990 CAA Amendments, Congress provided that the PSD provisions of the Act do
not apply to hazardous air pollutants (HAPs), see CAA section 112(b)(6), so the role of
hazardous air pollutant impacts as environmental justiceissuesin PSD permitting is not
straightforward. Thus, BACT limits are not required to be set for HAPsin PSD permits.
However, the Administrator ruled prior to the 1990 Amendments that in establishing
BACT for criteria pollutants, alternative technologies for criteria pollutants could be
analyzed based on their relative ability to control emissions of pollutants not directly
regulated under PSD. EPA believesthat the 1990 Amendments did not changethis
limited authority, and EPA believesit could be a basis for addressing environmental
justice concerns. In addition, EPA may have authority to take into account — and to
require States to do so intheir PSD permitting — effects of HAPs that arealso criteria
pollutants, such as VOCs.

Title V
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Title V of the CAA requires operating permits for stationary sources of ar pollutants and
prescribes public participation procedures for the issuance, significant modification, and
renewal of Title V operating permits. Unlike PSD/NSR permitting, Title V generally
does not impose substantive emission control requirements, but rather requires all
applicable requirements to be included in the Title V operaing permit. Other permitting
programs may co-exist under the authority of the CAA, such as those in State
implementation plans (SIPs) approved by EPA.

Because Title V does not directly impose substantive emission control requirements, it is
not clear whether or how EPA could take environmental justiceissues into account in
Title V permitting — other than to dlow public participation to serve asa motivating
factor for applying closer scrutiny to a Title V permit’s compliance with applicable CAA
requirements. EPA believes, however, that in thisindirect way, Title V can, by providing
significant public participation opportunities, serve as a vehicle by which citizens can
address environmental justice concerns that arise under other provisions of the CAA.

Under the 40 CFR Part 70/71 permitting process, EPA has exercised its CAA authority to
require extensive opportunities for public participation in permitting actions. State
permitting authorities also have the flexibility to provide additional public participation.

Other permitting processes under the CAA such as SIP permitting programs can include
appropriate public participation measures, and these can be used to promote consideration
of environmental justice issues. For example, EPA regulations require that “minor NSR
programs’ in SIPs provide an opportunity for public comment prior to issuance of a
permit (40 CFR § 51.161(b)(2)). (Note, however, that many state programs do not at
present meet this requirement.)

Solid Waste Incinerator Siting Requirements

The CAA provides specific authority to EPA to establish siting requirementsfor solid
waste incinerators that could include consideration of environmental justice issues. CAA
section 129(a)(3) provides that standards for new solid waste incinerators include "siting
requirements that minimize, on a site specific basis, to the maximum extent practicable,
potential risks to public health or the environment." These would be applicable
requirements for TitleV purposes. The new source performance standards (NSPS) for
large municipal waste combustors (40 CFR part 60, subpart Eb) and
hospital/medicd/infectious waste incinerators (40 CFR part 60, subpart Ec) both currently
contain such requirements. In the large municipal waste combustor NSPS, the specific
requirement in section 129(a)(3) was incorporated and requirementsfor public notice, a
public meeting and consideration of and response to public comments were added.
However, to reduce the burden on the much smaller entitieswhich typically own and
operate hospital/medical/infectious waste incinerators, that NSPS only incorporates the
specific section 129(a)(3) requirement. EPA is subject to a court ordered deadline for
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CC.

taking final action on NSPS for commercial/industrial waste incinerators, and has
proposed to follow the approach to the siting anaysis adopted in the
hospital/medical/infecti ous waste NSPS in that rule.

40 CFR Part 71 Tribal Air Rule

The Part 71 federal operating permit rule establishes EPA’s Title V operating permits
program in Indian country. Where sources are operating within Indian country, and
Tribes do not seek authorization to implement Title V programs, the Part 71 rule clarifies
that EPA will continue to implement federal operating permit programs. These Title V
permit programs are limited to TitleV and other applicable federal CAA requirements
and are not comprehensive air pollution control programs. Thus, the opportunities for
addressing environmentd justice issues may be similar to those discussed in section B
above.

Michael McCabe
Barry Hill

Lisa Friedman
Susan Lepow
Alan Eckert
James Nelson
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